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Introduction

Purchasing property through a Self-Managed
Super Fund (SMSF) is a primary motivator for
many property investors looking to take control
of their retirement savings. An SMSF allows
their
superannuation funds, providing opportunities

investors to  directly manage
to diversify into property investments. This
investment strategy has grown in popularity
due to its potential for long-term capital growth
and rental income, making it an attractive
option for those seeking to bolster their

retirement portfolios.

However, establishing and maintaining an
SMSF is not without its challenges. The SMSF
is the most scrutinized superannuation

structure in Australia, and the Australian
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Taxation Office (ATO) holds trustees to high
standards of compliance. As a trustee, you are
expected to have a thorough understanding of
the rules and regulations governing SMSF
This
especially when

investments. responsibility can be

daunting, it comes to

purchasing property.

This guide aims to demystify the complexities
of buying property through an SMSF, whether
you choose to do so with or without a loan. It will
cover key aspects such as the benefits and
risks of SMSF property investments, the legal
and tax obligations of trustees, and the specific
requirements for using a Bare Trust and Limited
Recourse Borrowing Arrangement (LRBA).
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SMSF BORROWING
RULES

Priorto 2007, the SIS (Superannuation Industry New section’s 67A & 67B of the SIS Act
Supervision) Act 1993 prohibited a permita SuperFund to borrow money if:

Self-Managed Superannuation Fund (referred ) _
a) the money borrowed is applied for the

to as a ‘Super Fund’ in this document) from
purchase of an asset;

borrowing money to purchase assets.

However, amendments to the SIS Act were b) the asset is held on trust so that the
introduced to allow Super Funds to invest in Super Fund acquires a beneficial interest:
any kind of asset and to borrow, charging those

assets, as long as there is no recourse for the c¢) the Super Fund has the right to acquire
borrowing against the Super Fund. legal ownership by making payment;

In simpler terms, this means that super funds . .
d) the rights of the lender against the Super

can now invest in a wide variety of assets and L )
Fund for default are limited to the security.

can also borrow money to buy these assets.
The key condition is that the loan must be
secured only by the asset purchased with it,
ensuring that if the loan can't be repaid, the
lender can only claim the asset bought with the
loan and cannot take any other assets in the
super fund.
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Key Requirements

To ensure compliance and take advantage
of borrowing for asset purchases, a Super
Fund must adhere to the following

key requirements:

e The Super Fund may select any property,
residential or commercial. The purchase
must be an ‘arm’s length transaction’ (i.e.,
the property is purchased from a
‘stranger’). There is an exception for
‘business assets’ (i.e., property leased to a
tenant who conducts a business in the
property). In this case, the property may be
purchased from a ‘related party’ of the
Super Fund.

» The legal title to the property must be held
on a trust by an independent trustee. It is
also known as Bare Trust

* The beneficial title to the property will be
held by the Super Fund.

» The lender’s recourse will be limited to the
property, thereby providing the Super Fund
absolute protection for its other assets.
Certain lenders will also require a personal
guarantee from all members of the Super
Fund.
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« All rents will be paid directly to the Super
Fund.

* The Super Fund will make loan
repayments to the lender.

« Super Funds can deal with the property
however and whenever they like, in the
same way as you can deal with ‘normal’
investment properties (e.g., lease, repair, or
sell).

* The Super Fund can pay out or reduce the
mortgage at any time (subject to the terms
of the relevant loan).

* When the mortgage is paid out in full, title
to the property may be transferred to the
Super Fund by the Property Trustee, or the
Property Trustee may continue as the
registered proprietor.

* |t is important that the structure clearly
complies with all the above requirements.
Failure to do so may result in the Super
Fund being declared ‘non-compliant’ within
the meaning of the SIS Act.
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BORROWING STRUCTURE

To successfully complete the property 4. Rent is paid to the super fund
purchase, you will need to establish several 5. The trustee of the Bare trust holds the

. . . 6. The trustee agrees to:
Relationship Between the Parties

1. The super fund appoints a trustee to » ransfer the property to the super fund
purchase the property on its behalf once the loan is repaid
2. Super fund borrows money from the o Offer the property to the bank/lender
lender/bank as security for the loan

3. The super fund makes loan repayments
to the lender/bank
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Structure Flow Chart

Superfund
&»

Bank Lends the Money to Superfund

— Rent is paid to the Superfund %
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Trustee of the Bare Trust Bank Takes the Security of the
Holds The Property Property
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SMSF LOAN

This type of loan allows you to purchase
residential or commercial property, with the
Super Fund covering the deposit and any other
costs, such as stamp duty. It complies with
Government Legislation (SIS Act—s67A, 67B).
As a 'Limited Recourse Loan,' the lender can
only claim the property held as security and
cannot access any other Super Fund assets.

Loan-to-Value ratios (LVRs) are available up to
80% for residential properties and up to 65%
for commercial properties. The loan terms can
extend up to 30 years for residential properties
and up to 15 years for commercial properties.

We can assist you in navigating the wide range
of Super Fund lending products available in the
market today. Typically, an SMSF loan adheres
to specific industry standards. Should you need
areferral to a reputable broker, we are well-con-
nected and can provide recommendations
upon reqguest.
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Loan Restrictions

It is important to remember that there are loan
restrictions associated with this borrowing
arrangement, including the ‘type/s’ of security
lenders will accept:

¢ One Holding Trust can Hold one property
on a ‘stand-alone’ basis. no other assets
inside or outside the Super Fund can be
utilised.

« Refinance is restricted to the initial loan
terms

* No increase in the loan amount post
settlement.

* No construction;

* No vacant land;

www.investax.com.au
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LEGAL STRUCTURES
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SMSF

Many Australians are not aware that a Super
Fund is a trust, and a trust is essentially a
collection of clauses that inform the trustee of
what can or cannot be done. If the SMSF trust
deed doesn’t allow the trustee to acquire a bank
loan or purchase a property, then it cannot
proceed. Therefore, itis crucial to have a robust
trust deed that covers all the necessary rules
and regulations for purchasing a property with a
limited recourse borrowing arrangement. If your
SMSF deed is outdated, it may not cover the
current rules and regulations.

The Property/Bare Trust Deed

It is a crucial component within the legal struc-
ture, requiring extreme care to avoid adverse
GST, taxation, or stamp duty consequences.
The SIS Act mandates that when an asset is

acquired with loan proceeds, the asset "is held
on trust" with the Super Fund being the benefi-
cial owner at all times. Once the loan is fully
repaid, the asset can then be transferred to the
Super Fund.

At Investax, we source our deeds from indus-
try-leading experts in establishing Super Fund
deeds. Our providers continually update their
documents to comply with the regulatory
standards set by the SIS Act. Our trust deed
providers guarantee that our Super Fund deeds
will pass legal vetting by any lender. However, in
the rare instance that a particular lender's
requirements change without notice, they will
promptly make the necessary amendments
free of charge.
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Borrowing to Buy Direct Property
The SMSF and Bare Trust Structure

Directors Directors

SMSF Custodian
Trustee Pty Ltd Trustee Pty Ltd
(ACN only) (ACN only)

Bare Trust

SMSF
(ABN/TFN) (No

ABN/TFN)

v
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LRBA OWNERSIP STRUCTURES
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Below is the current advice from the legal team at DOCSCENTRE in relation to names on the
contract for each State when purchasing property via a LRBA arrangement in a super fund.

State Number of Purchase Date of Custodian Trust Duty

Victoria Custodian Trustee Pty Ltd After the date of the Nil
(name and ACN) contract

New South Wales Custodian Trustee Pty Ltd After the date of the $750
(name and ACN) contract

Queensland Custodian Trustee Pty Ltd Before or the same date as Nil
(name and ACN) ATF the date of the contract
Custodian Trust (name of
trust)

Tasmania Custodian Trustee Pty Ltd After the date of the Nil
(name and ACN) contract

South Australia Custodian Trustee Pty Ltd After the date of the Nil
(name and ACN) contract

Western Australia Custodian Trustee Pty Ltd Before or the same date as Nil
(name and ACN) ATF the date of the contract
Custodian Trust (name of
trust)

ACT Custodian Trustee Pty Ltd After the date of the Nil
(name and ACN) contract

Northern Territory Custodian Trustee Pty Ltd Before the date of the $5
(name and ACN) ATF contract

Custodian Trust (name of
trust) as bare trustee for
SMSF Trustee Pty Ltd (name
and ACN) ATF SMSF (name
and ABN of fund)

Note: This is a guide only and not legal advice. You should seek legal advice from your property solicitor regarding the name on the contract of sale.
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PROFESIONAL HELP
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Establishing and managing an SMSF involves
complex financial and legal requirements,
making it crucial to seek professional advice. If
someone is advising you to set up an SMSF, it
is essential that they are a registered financial
planner or advisor with an Australian Financial
Services License (AFSL) or work for an AFSL
licensee. This ensures they have the necessary
qualifications, expertise, and regulatory com-
pliance to provide sound advice, helping you
navigate the intricacies of SMSF management
and ensuring your fund operates within the
legal framework.

It is crucial to have the following specialists by
your side when purchasing property with a loan
in your Self-Managed Superfund:

» A specialist property tax accountant

» Aregistered financial planner

» An experienced mortgage broker

* An experienced conveyancer or property
lawyer
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WHY INVESTAX

Choosing Investax Group as your property tax
specialists ensures you receive unparalleled
expertise and comprehensive service for all
your superfund tax return needs, establishment
of bare trusts, and superfund trusts. Our
partnership with leading financial planners and
lawyers guarantees you the best possible
service and trust deed for your Self-Managed
Super Fund (SMSF) investments.

At Investax, we understand the complexities of
purchasing property through an SMSF and the
stringent compliance requirements set by the
Australian Taxation Office (ATQO). Our team is
dedicated to guiding you through every step,
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from the initial setup to ongoing management,
ensuring your investments are structured
With our
property tax

optimally and legally sound.
specialized knowledge in
accounting and our network of trusted
professionals, you can be confident that your
SMSF property investments are in expert
hands, maximizing your financial benefits and
safeguarding your retirement savings. Choose
Investax Group for a seamless, compliant, and
SMSF property

profitable investment

experience.
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CONTACT US

Investax Pty Ltd
Suite 102, Level 1,102/276 Pitt Street, Sydney NSW 2000

Ph: 02 8651 8000
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Disclaimer

The material in this publication is of a general nature, and neither purports nor intends to be advice. Readers should not
act on the basis of any matter in this publication without taking professional advice from a licensed Financial Planner, your
accountant and legal adviser with due regard to their own particular circumstances. The authors and publisher expressly
disclaim all and any liability to any person, whether a purchaser of this publication or not, in respect of anything and of the
consequences of anything done or omitted to be done by any such person in reliance, whether whole or partial, upon the
whole or any part of the contents of this publication.

While every care has been taken to provide readers with the most up to date information at time of publication please be
advised that neither the authors nor the Investax its, directors, office holders, staff, franchisees, joint venture partners or
representatives are able to guarantee that the information contain in this publication is true and correct. Due to the fact that
the law is constantly changing readers are advised to consult a licensed tax agent or solicitor before embarking on any of the
information contained in this publication.




